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In the Court of Appeals of the District of Columbia 


No. 1846. 


Thomas E. Drake, Superintendent of Insurance, Appellant, 


vs. 


United States ex lid. James A. Hates et al., &c. 


a Supreme Court of the District of Columbia. 

Xo. 49790. At Law. 

United States ex IIel. James A. Hates and E. H. Townsend, 
Trading as Janies A. Hales fc Company, Petitioners, 

Vis. 

Thomas E. Drake, Superintendent of Insurance, Defendant. 

United States of America, District of Columbia, ss: 

He it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 


1 Petition for Mandamus. 

Filed September 20, 1907. 

In the Supreme Court of the District of Columbia. 

Xo. 49799. 

United States ex Pel. James A. Bates and E. B. Townsend, 
Trading as James A. Bates & Company, Petitioners, 

es. 

Thomas E. Drake, Superintendent of Insurance, Defendant. 

The petition of James A. Bates and E. B. Townsend, partners 
trading as James A. Bates & Company, respectfully represents as 
follows: 

1. Petitioners are citizens of the United States and residents of 
the District, of Columbia. They are copartners engaged in the 
business of real estate and insurance brokers in the District of 
Columbia. 

1—1846a 
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2. The defendant, Thomas IT Drake, is the Superintendent of 
Insurance for the District of Columbia, charged by law with issuing 
licenses to insurance brokers or agents in the District of Columbia 
for certain fees or emoluments provided by law, upon application 
by such agents. 

’ ;>. For some years past petitioners have been engaged in the in¬ 
surance and brokerage business in the District ol Columbia, having 
their offices and place of buiness at 1407 F Street, Northwest. 
2 in the City of Washington, District of Columbia, and have 
for a number of years past been duly authorized and licensed 
to conduct an insurance business in the District of Columbia, and 
have for some years past represented among other insurance com¬ 
panies the Firemens Insurance' Company, of the District of Colum¬ 
bia. petitioners having been one of the general agents for said com¬ 
pany. 

4. It having become necessary to renew lor the year 1007 the in¬ 
surance' license 1 he4d by petitioners, they. acting under the law as 
embodied in what is known as the (axle of Laws for the District of 
Columbia, and especially under the provisions of Section 054 of said 
Code*, wine'll roads as follows: 

“Sec. Cm4. 1 xsriiAxri-: Ackxts.— No person, linn or corporation 
shall ae't as agent for any insurance 4 company or association, or act 
as insurane'C broker or agent for procuring or placing insurance for 
commissions* compensation. gain or profit, without first having ob- 
tainexl a license as an insurance agent or broker from the superin¬ 
tendent of insurance of the 4 District. Every such license certificate 
shall have 4 printexl conspicuously upon its fae*e the words ‘General 
insurance* liernse.' and for ,-ueh license* the* sum of fifty dollars shall 
be paid annually in tin* month of March to the Collector of Taxes 
of said District. All lievnse's for insurance companies, their agents, 
or solicitors, who may apply for permission to do business in 
the Distrie*t of* Columbia shall date* from the first of the month 
in which application h made and expire on the thirtieth day 
of April following, and payment shall be made in proportion. No 
person firm or corporation, or association shall allow or pay any 
commission, rebate*. e>r compensation whatever. directly or indirectly, 
to. for or in behalf of any person, firm, or e*orporatiem doing business 
in the* District of Columbia not licensed as herein provided. Any 
violation of this .-ection shall bo a misdeme*anor and, on conviction in 
the* police eou-l of said District, be siibje*ct to the penalties provided 
in Section six lmndre'd and forty-eight afore'saiel for the misde¬ 
meanors therein described: l*rorhled, That licenses to firms, corpora¬ 
tions. or associations shall be* held to extend only to the bona fide 
copartners, not exceeding two in one firm, and tei the secretary 
and one assistant secretary of each corporation or association so 
licensed, any one of whom may be held and dealt with on behalf of 
such firm, corporation, or association for any violation of the pro¬ 
visions hereof: And provided farther , That all moneys paid as 
fines under the provisions hereof shall be turned over to the proper 
custodian of the relief or pension fund of the fire department of the 




3 


UNITED STATES? EX HEL. .JAMES A. BATES ET A h, } ETC. 

District, to ho used and accounted for agreeably to the then existing. 

rules for the use of such relief or pension fund.” 

4 made application to the said defendant, the Superintendent 
of insurance, for a license as an insurance agent as provided 
by law to he issued in the early part of the year 1 DOT, and after 
having made such application were furnished with a blank form in 
the following words and figures, to-wif: 

“To the Superintendent of Insurance of the District of Columbia. 
District ok Columbia, To-wit: 

1, dames A. Bates A Co., (leneral Agent of the Firemen's Insur¬ 
ance Company. D. ('., in and for (lit 1 District of Columbia, being first 
duly sworn, depose and say that the following is a trim list of the 
names and addresses of all persons from whom the within named 
Company received applications or business, either directly or in¬ 
directly, between May 1, 10<)t> and April 30. 1007, inclusive. 


Subscribed and sworn to before me this — (lav of dune, A. D., 
1907. 


Notary Public. 




(lass. 


Naim* of agent. 

Address. 

Principal, agent, ordinary, 
industrial, or broker. 

Date of placing 
first risk. 






i) 


together with a notice from said insurance superintendent 
that petitioners must as a condition precedent to the issuance 
of the requested license, also furnish the names of persons to whom 
they had paid commissions, in order to secure business, and were 
notified that a license would be refused unless this demand was com¬ 
plied with. Petitioners say in this connection that while they em¬ 
phatically deny that any right exists under the law for said insurance 
superintendent to make any rules or indulge in an inquisitorial 
policy of either a personal or general nature towards applicants for 
such licenses, yet they aver that should it be possible for the law to 
be so construed as to allow him to formulate any rules and regula¬ 
tions for the issuance of licenses to agents, the said attempts at such 
by the said superintendent are manifestly unlawful, unreasonable, 
arbitrary and unjust, and can only be accounted for upon the theory 
that the said superintendent for the satisfaction of his personal 
curiosity or for the purpose of accumulating evidence or information 
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that might, if obtained, be used as a menace or as the basis of future 
criminal prosecutions towards such agents or others against whom 
such information may he furnished, adopted the policy of attempting 
to extort bv duress the evidence desired, thereby arrogating to him- 
self powers which petitioners respectfully submit do not exist even in 
a court of justice. 

5. Petitioners further say that inasmuch as every insurance com¬ 
pany has a number of what are known as general agents, and 
(> it would he manifestly impossible for one agent to have knowl¬ 
edge of the business transacted by the company aside from 
that which thev were handling, as said agents are usually not other- 
wise connected officially with the companies which they represent, 
petitioners therefore were unable to comply with the part of said 
demand or proposed affidavit undertaking to elicit the information 
referred to. and inasmuch as the request to furnish data, if any ex¬ 
isted. as to the emoluments or commissions paid to others for the 
procurement of business was manifestly an endeavor to secure in¬ 
formation from petitioners which might subject them to prosecution 
as having been guilty of a misdemeanor in case they had been pay¬ 
ing such emoluments or commissions, and would also subject parties 
regarding whom such information might be furnished to like lia¬ 
bility. as provided by the laws of the District of Columbia specially 
applicable to insurance agents or insurance transactions, as will be 
seen reference being had to the section hereinbefore quoted, peti¬ 
tioners as they believe, rightfully refused to comply with such arbi¬ 
trary exaction and demand, and acting upon their rights in con¬ 
nection with that which the law required them to do in the procure¬ 
ment of insurance licenses, they made a demand on said defendant 
for the license to conduct business in the District- of Columbia as 
insurance agents for the year 1907. to which, under the law, they 
were and are entitled, and tendered the requisite fee or amount re¬ 
quired by law for said license, lo-wit. fifty dollars, to both the 
7 Collector of Taxes and the defendant. Thomas IT Drake, the 
superintendent of insurance, which said demand and tender 
were both refused. 

0. That thereafter, to-wit. on the 4th day of September, 1907, 
petitioners received from the superintendent of insurance the follow¬ 
ing communication: 


“September 4. 1907. 

Messrs. James A. Bates Co., "Washington, D. C. 

Gentlemen: Having received notice from the Firemen’s Insur¬ 
ance Company, hearing date August 21st. 1907. that that company 
had. on that date, terminated your agency, and, furthermore, the 
company having notified the Department that the Principal Agent’s 
License Requisition that it executed, appointing you to represent 
it. in the capacity of Principal Agent for the present license year, it 
desired, upon the date herein referred to. — withdraw, you are hereby 
notified that, under these circumstances, license will not issue, and 
you must, therefore, not place any business in that company, or 
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any other company in the District of Columbia, until you arc 
properly licensed. 

Yours respectfully, 

(Signed) ' TIIOS. E. DRAKE, 

Superintendent.'’ 

and subsequently upon the Oth day of September, 1007, re¬ 
ft ceived from the said Firemen’s Insurance Company, the fol¬ 
lowing communication: 


“Septemder 0, 1007. 

Messrs. James A. Rates A (h, Washington, D. C. 

(Iextlemex : Having been instructed by Mr. Thomas E. Drake, 
Superintendent of Insurance for the* District of Columbia, that he 
will refuse to i-sne you a license for the year commencing May 1st, 
1007, on account of your non-compliance with the request, contained 
in liis circular letter, I respectfully notify you that the Firemen’s 
Insurance Company of Washington and (Jeorgelown, will not pay 
you a commission on any business placed with us until notified by 
Mr. Drake that you are a licensed insurance broker. 

Yours very truly, 

(Signed) ’ ' W. M. HOFFMAN. ,SW/«n/” 

That the arbitrary and unlawful action on the part- of said insur¬ 
ance superintendent- has resulted in great damage to petitioners 
financially, and continues to cause them great financial loss and 
tends to deprive them of a vested a<set and their right to do business 
so long honorably conducted by them in the District of Columbia, 
to which they are in (‘very way entitled to do under the law ns 
referred to. 

0 7. Petitioners further say that said Firemen’s Insurance 

Company of the District of Columbia has only discontinued 
its business connections with them because of the refusal of the said 
defendant to issue the requisite license, such discontinuance being 
necessary in order to prevent an infringement of the law which 
punishes any dealings with unlicensed agents: that, said insurance 
company is ready and willing, and always has been ready and 
willing to continue complainants as one of their general agents when 
the said defendant com]dies with the law and issues the license 
hereinbefore mentioned, which is desired by petitioners. 

Petitioners further allege that the said demand for the said license 
having been .made and refused, the action on the part of the said 
defendant, superintendent, of insurance, was unwarranted, and being 
a ministerial act. petitioners are entitled to relief by this petition. 

Wherefore, the premises considered, petitioners pray: 

1. That the irril of rnnixhnuus may issue unto the said Thomas 
E. Drake, superintendent of insurance of the District of Columbia, 
commanding him to issue to your petitioners a license for the fiscal 
wear commencing with the first day of May. 1007, and ending -with 
the thirtieth dav of April, 1008. under Section 054 of the act. entitled 
“An Act to establish a Code of Law for the District of Columbia-,” 
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approved March 0, 11)01, as amended by the acts approved January 
Mist and .June doth, 1002; the said license to permit your 
10 petitioners to carry on the business of insurance agents in the 
City of Washington. District of Columbia. Or that a rule 
on the said Thomas E. Drake, superintendent of insurance of the 
District of Columbia, may be granted to show cause why a mandamus 
should not be issued for the purposes aforesaid; and your petitioners 
will ever prav: 

JAMES A. BATES & CO., 

Bv E. B. TOWNSEND. 

JAMES A. BATES, 

Bv E. B. TOWNSEND. 

E. B. TOWNSEND. 

WILTON J. LAMBEBT. 

EDWARD McEEAN, 

RUDOLPH YEATMAN. 

Attorneys for VdtUoners. 

1. E. B. Townsend, on oath say that 1 have read over the foregoing 
by me subscribed, on behalf of myself and James A. Bates <$: Com¬ 
pany. and know the contents thereof: that the matters and things 
therein stated on personal knowledge are true, and those stated on 
information and belief, 1 believe to be true. 

E. B. TOWNSEND. 


Subscribed and sworn to before me this 10th dav of September, 
A. D. 1007. 

WM. J. BROWN, 

[seal.] X of ary Public , 7). C. 

My Commission expires Nov. 14, 1010. 
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Rule to Show Cause. 


Filed September Id. 1007. 

In the Supreme Court of the District of Columbia. 

No. 40700. 

United States c.r Rcl James A. Bates and E. B. Townsend, 
Trading as Janies A. Bates & Company. Petitioners, 

vs. 

Thomas E. Drake, Superintendent of Insurance. Defendant. 


Upon consideration of the petition of James A. Bates and E. B. 
Townsend, trading as James A. Bates & Company, filed in the above 
entitled cause, it is ordered, by the Court, this *20rd day of Septem¬ 
ber, A. D. 1007. that Thomas E. Drake, Superintendent of Insur¬ 
ance for the District of Columbia, show cause on the Fourth day of 
October, A. D. 1907, at ten o’clock A. M., why a writ of mandamus, 
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t 


prayed for in said petition, should not he issued by this Court re¬ 
quiring the said Thomas E. Drake, Superintendent of Insurance for 
the District of Columbia, to issue to the petitioners a license for the 
purpose of permitting them to conduct a general insurance agents’ 
business and act as insurance agents in the District of Columbia. 

By the court : 

HARRY M. CLABAUGH, 

Chief Justice. 


12 Marshat’s Return . 

Served a copy of the within Rule to show cause on Thomas E. 
Drake, superintendent of Insurance, for the District of Columbia 
personally. 

Sept. 28, 1007. 

AULICK PALMER. Marshal, 

/ 


Answer to Rate. 

Filed October 18, 1007. 

Tn the Supreme Court of the District of Columbia. 

At Law. No. 49799. 

Exited States e.r Ret. .Tames A. Bates et al. 

v. 

Thomas E. Drake. 

Now comes the defendant in the above entitled case and for an¬ 
swer to the rule to show cause tiled herein says as follows: 

1, 2. 8. Answering paragraphs one, two, and three, he admits the 
matters of fact alleged therein. 

4. Answering paragraph four, defendant says that the said appli¬ 
cation for a license to act as agent for the Fire men’s Insurance 
Company was made to the Dept, of Insurance by the said Company; 
that it is the custom in this District, and the rule of (he Insurance 
Department, that when agents are to he licensed the insurance com¬ 
pany makes a requisiton upon the Superintendent of Insur- 
18 ance giving a list of agents and their addresses, whom it de¬ 
sires to be licensed as its agents; that the Firemen’s Insur¬ 
ance Company, on the 80th day of April, 1907, filed such a requisi¬ 
tion with the defendant asking the licensing (among others) of Jas. 
A. Bates & Co. (E. B Townsend) : a copy of said requisition is filed 
herewith and prayed to he read as a part hereof; that the said affi¬ 
davit, and blank to he filed, as set forth in said paragraph, was not 
sent to the petitioners by the defendant, but was sent by the de¬ 
fendant, to the Firemen’s Insurance Company with the statement 
that the information called for therein should be furnished by the 
said Company as a condition prerequisite to its being licensed for 
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the ensuing year; that thereupon the said Company called upon the 
said petitioners to furnish the said information, but the said peti¬ 
tioners refused to furnish the 1 same 1 to the* said Company, and upon 
the said Company's insisting upon the same withdrew as agents of 
the said Company and the latter thereupon wrote the defendant re¬ 
voking its said requisition calling for the licensing of the petitioners 
as agents for the said company, as follows:—oil August *21, 1907:— 

“1 respectfully notify you that Messrs. .Jas. .V. Bates & Co., have, 
this day, terminated their agency with this company. I therefore 
withdraw the requisition which was sent to your Department for the 
issuance of a license to them as agents of this Company." 

That the defendant did not send a notice to the petitioners that 
they must furnish tin* information called for in said blank as a con¬ 
dition precedent to the issuance to them of a license, but the 

14 said notice was sent, as above stated, to the Firemens’ Insur¬ 
ance Company; that the statement in said petition that such 

information is called for to satisfy the personal curiosity of the de¬ 
fendant is false, malicious and scandalous, nor was such information 
to he used as a basis of future criminal prosecution against the said 
petitioners or any of those from whom such information was ob¬ 
tained or to be obtained. 

5. Answering paragraph live, defendant says that the said Fire¬ 
men's Insurance Company was called upon to furnish the said in¬ 
formation—not the petitioners—to the Department of Insurance; 
that it was supposed the said Company would do this through its 
various ollieers and agents; that it could do so if it desired, and that 
it seemed to he willing and anxious to assist the Department in 
obtaining such information : that the petitioners were not called upon 
by the said Company to furnish information they did not possess, 
and that, if they were complying with the law they had nothing to 
fear by giving such information to their principal to be in turn given 
to the Superintendent of Insurance. 

Defendant admits that the petitioners made a demand upon him 
for a license and tendered the fee therefor, but that the said demand 
and tender, defendant says, were made 1 after the petitioners had with¬ 
drawn their agency from (be said Firemen's Insurance Company and 
after the said Company had withdrawn its requisition for the said 
petitioners as \i< agents, and further, at the time of the said demand 
and tender, the said Firemen's Insurance Company had not 

15 been licensed to do buMness in the District; that a license 
to an agent cannot lawfully issue until the company for 

which the agent is to act has been first licensed to do business. 

{>. Answering paragraph six, defendant says that the letter of 
September 4. 1907, is not accurately copied, and files a correct copy 
herewith which is prayed to be read as a part hereof. TTe has no 
knowledge of the letter received from \V. M. Hoffman. Secretary of 
the Fireman's Insurance Company, by petitioners, under date of 
September 9. 1907. and defendant denies that petitioners have suf¬ 
fered any financial loss or been deprived of any vested asset or right. 

7. Answering paragraph seven, defendant says that the petitioners’ 
agency with the said Firemen’s Insurance Company was terminated 
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by the petitioners and not by the Company; that the said Company 
is willing to continue the petitioners as its agents only on the condi¬ 
tion that the petitioners iurni.di to the said Company, to be furnished 
in turn to defendant, the information called for in the blank set 
forth in paragraph four of said petition ; that there is no friction be¬ 
tween the said Company and the Insurance Department, but on the 
contrary, said company is cooperating with defendant in obtaining 
such information, and has always complied with the Rules and Regu¬ 
lations of the Insurance Department and the laws relating to insur¬ 
ance in this District. 

H. Further answering, defendant says that numerous complaints 
have been made to his Department and to the Commissioners of this 
District, that many persons have engaged in the insurance 
10 business as agents without having been lirst duly licensed 
therefor, thus depriving the District of much revenue legally 
due it and also making unjust competition with agents duly licensed 
and paying the legal fee of fifty dollars per annum. To remedy this 
condition of affairs, defendant, availing himself, as Superintendent 
of Insurance, of the authority conferred upon him by the Code 
for this District, calk'd upon flu* various Insurance Companies 
licensed here to furnish the* Department with a statement under oath 
of every person who placed business with the companies, giving ad¬ 
dresses, of such persons, during the preceding license year; that all 
of the insurance companies doing business here complied with this 
request, to the number of one hundred and ninety-three, and called 
upon their Officers and Principal Agents for the information desired; 
that over four hundred persons, firms and corporations were found in 
this way. to he doing business as insurance agents in this District 
without having a license therefor, and are now being compelled to 
take out licenses: that out of four hundred and eight Principal or 
General Insurance Agents duly licensed here, all except two, the 
petitioners and one other, have com]died with the request of their 
companies for the information asked for; and such information hav¬ 
ing been asked of the companies, and not of the petitioners, the latter 
are not in a position to maintain the rule asked for. 

Having fully answered, defendant requested that he be hence dis¬ 
missed with his costs in this behalf incurred. 

THOMAS E. DRAKE, 

Superintendent of Insurance, District of Columbia. 


E. H. THOMAS, 

F. H. STEPHENS, 

Attys. 


17 District of Columbia, ss: 

Thomas E. Drake, being duly sworn, says that he has read the 
answer by him subscribed and knows the contents thereof; that the 
matters therein stated upon his personal knowledge are true, and 
those stated upon information and belief he believes to be true. 

THOMAS E. DRAKE. 

2—1846a 
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hereof shall be turned over to the proper custodian of the relief or 
pension fund of the lire department of the District, to he used and 
accounted for agreeably to the then existing rules for the use of such 
relief or pension fund. 

19 Filed October 1S 3 1907. 

Thomas E. Drake, Superintendent. 

Telephone, Main 945. 

Department of Insurance of the District of Columbia. 

Copy. 


September 4, 1907. 

Messrs. James A. Dates <fc Co., Washington. 1). C. 

Gentlemen: Having received notice from the Firemens Insur¬ 
ance Company, hearing date August 21. 1907. that that company 
had. on that date, terminated your agency, and. furthermore, the 
company having notified the Department that the Principal Agent’s 
License Requisition that it executed, appointing you to re]‘resent it, 
in the capacity of Principal Agent for the present license year, it, 
upon the date herein referred to. withdrew: you are hereby notified 
that, under these circumstances, license will not issue, and you must, 
therefore, not placed any business in that company, or any other 
company, in the District of Columbia, until you are properly 
licensed. 

Yours respectfullv, 

(Signed) * T1IOS. E. DRAKE. 

Superinten dent. 

D/E. 


20 


Demurrer. 


Filed October 18. 1907. 

In the Supreme Court of the District of Columbia. 

Law. No. 49799. 

United States c.r Rcl. J. A. Dates & Co. 

rut. 

Thomas E. Drake. 


The petitioner says that the respondent's return is bad in sub¬ 
stance. 

LAMBERT & McLEAX. 

Atfys for Petitioner. 
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Note.—T lie following points of law will be argued at the hearing 
of this demurrer. 

1. That the return in no way justifies the action of the Superin¬ 
tendent of Insurance in refusing the license and shows that he has 
no discretion in the matter. 


21 Supreme Court of the District of Columbia. 

Monday, October 21st, 1907. 

Session resumed pursuant to adjournment, I Lon. Tlios. II. Ander¬ 
son, Justice, presiding. 

V ^ ^ vi# 

"D ‘T* 'T' 'T* 'f* 'r 'U 


At Law. 

United States c.r lid. 


No. 49799. 

James A. Bates et al. 


Thomas IT Drake, 


vs. 

Superintendent of Insurance. 


This cause coming on to be heard upon the petition, rule to show 
cause, the return of respondent anel the demurrer thereto, and the 
cause having been argueel before the court. it is by the court this 
21st day of October*. A. D.. 1907, adjudged anel ordered that the 
said demurreT be anel it is hereby sustained, the ])rayers of the pe¬ 
tition herein granted anel that the writ of mandamus he' issued 
commanding the' respondent. Thoma< IT Drake', Superintendent of 
Insurance of the District, of Columbia, to issue' forthwith to tlie', 
petitioner a liee'iise to act as a general Insurance Agent and for 
the purpose of conducting a general insurance business as provided 
for by section 954 of the Coele of the District of Columbia, as prayed 
for in said petition. It is further adjudged and ordered that peti¬ 
tioner recover costs against the respondent. 


22 Supremo Court of the District of Columbia. 

Tuesday. October 2’hut . 1907. 

Session resumed pursuant to adjournment, TTon. Thos. IT. Ander¬ 
son, Justice presiding. 

xL xL» xT* vU xL* 

VJx if* ^Jx 'T* 

Xo. 49799. At Law. 

V. S. c.r ltd. .Tames A. Bates et al. 

vs. 

Thomas IT Drake. 

Comes now the res])ondent herein by Air. IT II. Thomas, attor¬ 
ney and in open Court notes an appeal from the order and judg¬ 
ment entered herein on the 21st instant. 
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M c morn ml tun, 
October 2b, 1007.—Appeal bond filed. 


Mutton (o A ut( tut AnSU'Ci' 


Fik‘d October 20, 1007. 

In the Supreme Court of the District of Columbia. 
At Law. Xo. 40700. 

Ckited States <x ltd. .) aaies A. Bates X Co. 


Thomas IX Drake. 

Now comes the respondent, by his attorneys, and moves the court 
for leave to amend his answer herein filed, by adding another para¬ 
graph thereto as follows: 

0. Respondent further says that on .January b0, 1002, he issued 
“Killing Xo. 1." in regard to licenses in connection with insurance 
in the District of Columbia, which ruling was approved by the Com¬ 
missioners of the District February 4. 1002: that copies of this ruling 
were sent to the different insurance people in the District, among 
them the petitioner, and they have without exception, until the 
present time, acpuie-ced in the* distinctions therein made in the 
different forms of licenses, including the petitioner: a copy of the 
said ruling is filed herewith and prayed to be read as a part hereof; 
that therein a distinction was made between an agent’s license and a 
broker’s, to wit:— 

(C) 

“Prnictpal or Gotten,-]] rtfnuj (/ruts' License. 

This “(tenoral Insurance License” may be issued to a person, or a 
firm not exceeding two members, or an association or to a corporation 
or secretary or assistant secretary of either of such bodies having 
such officers. 

Coder this form of license an unlimited number of companies 
may he represented by an agent: and power is granted to the licensee 
to appoint solicitors for each company he represents. A policy- 
writing agent may also act as broker. 

24 (5.) 

Brokers' General Insurance License. 

This license carries with it all the privileges granted a principal, 
or Policy-Writing Agent, except that the licensee can not issue 
policies nor appoint solicitors. A broker represents no company, but 
places the business he controls wherever he elects in companies that 
are licensed to do business in the District of Columbia.” 
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UNITED STATES EX EEL. JAMES A. DATES ET AL., ETC. 

That (lie license applied for by the petition was No. 4 above set 
out, a policy-writing agent’s license; that petitioner did not apply 
for No. f>, a. broker’s license, and bad lie done so, respondent knows 
of no reason why the same should not have issued to him; that the 
difference between an agent and a broker is well known to the insur¬ 
ance world, to the insurance people of the District of Columbia, and 
to the petitioners. 

E. IT. THOMAS, 

F. II. S., 

Att'y for Respondent. 

Supreme Court of the District of Columbia. 

Monday, November 11th, 1007. 

Session resumed pursuant to adjournment, lion. Thus. IT. Ander¬ 
son. Justice presiding. 


No. 40700. At Law. 


United States e.r Ret. James A. Bates & Co., Petitioner, 

vs. 

Thomas E. Drake, Res] ion dent. 

Upon consideration of respondent's motion filed herein, October 
20th, 1007, for leave to amend his answer herein, it is ordered that 
said motion be. and the same is herebv denied. 


Order for Transcript. 

Filed November 13, 1907. 

In the Supreme Court of the District of Columbia, the 13tli day of 

November, 1007. 

At Law. No. 40799. 

U. S. ex Rel. James A. Bates & Co. 

vs. 

Thomas E. Drake. 

The Clerk of said Court will please prepare a transcript of record 
in the above case for the Court of Appeals, consisting of the petition, 
rule to show cause, the answer and exhibits thereto, the demurrer, 
the order sustaining the demurrer & directing writ of mandamus to 
issue, the appeal noted, the motion to amend, and the order deny¬ 
ing same. 

E. H. THOMAS, 

F. H. S., 

Attorney for Respondent . 






T. E. DRAKE, ETC., VS. I\ S. EX REL. J. A. BATES ET AL. 


2b Supreme CN>url of till* District of (Columbia. 

United States of America, Districl <>j ('n/umhm, x*: 

I, John lb You 11 , 12 ;. (Mark of the Supremo Court of the District of 
Columbia, hereby certify tin* fore 12 , 0 in,* 2 ; pay.es. numbered from 1 to 
25. both inclusive, to he a true and correct transcript of the record, 
according to direction- of counsel herein h!“<l, copy of which is 
made part of this transcript, in cause No. 4b7bh. at law. wherein the 
United State- on tin* relation of .lames A. Hales. <> trading as 
James A. Balt's and Company are Petitioners, and Thomas E. Drake. 
Superintendent of Insurance is Defendant. i\< the same remains upon 
the tiles and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and allix 
the stall of said Court, at tin* city of Washington in said District, 
this 7th day of December. A. 1). 1007. 

[Seal Supremo Court of the District of Columbia. | 

JOHN It. YOUNC, Chvl-. 


Endorsed on cover: District of Columbia supreme court. No. 
1H4<). Thomas E. Drake. su]>erint< ndenl of insurance, appellant, rx. 
United Slates r.r Ud. Janie-; A. Bates rl <tl, % Ac. Court of Appeals, 
])istrict of Columbia. Filed Dec. 0. 1007. Ilenrv W. Ilod yes, clerk. 
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Court of Appeals, District of Colombia. 

January Term, 1908. 

No. 1846. 

No. 17, Special Calendar. 

THOMAS E. DRAKE, Appellant, 

vs. 

UNITED STATES, Ex Rel. 

JAMES A. BATES & CO. 

Appellant’s Brief. 

STATEMENT OF THE CASE. 

James A. Bates & Co., the appellees, filed their petition 
in the court below asking for a writ of mandamus against 
the appellant, Thomas E. Drake, the Superintendent of 
Insurance for the District of Columbia, to compel him to 
issue to them an agent’s license. The petition recites that 
the appellees had been for some years insurance agents in 
this District and had applied to the said Superintendent for 










a license as insurance agent; that the appellant had refused 
to issue them an agent’s license until they had complied 
with his request for information as to the names and their 
addresses of all persons from whom the company repre- 
sented by the appellees, The Firemen’s Insurance Company, 
received applications or business, either directly or indi¬ 
rectly, during the preceding year; that this was informa¬ 
tion which the said Superintendent had no legal right to 
ask for, and which tended to incriminate the appellees. 

The answer of the Superintendent discloses that the in¬ 
formation alluded to in the petition was not sought from 
the appellees, but from their principal, the Insurance Com¬ 
pany; that the company directed the appellees to furnish 
the information asked for and the latter refused to do so; 
that the appellees thereupon wrote to the company with¬ 
drawing their agency for the same; that the company then 
wrote to the Superintendent advising him that the appel¬ 
lees had terminated their agency with the company and the 
company, in the same letter, revoked the requisition which 
they had made upon the said Superintendent to have the 
appellees appointed agents for the company; that upon re¬ 
ceiving this letter the Superintendent refused to issue the 
appellees the agent’s license; that at the time the company 
itself had not been licensed to do business. The answer 
also sets out the reasons which impelled the Superintendent 
to ask for the information desired. A demurrer was in¬ 
terposed to the answer and was sustained. A motion to 
amend the answer was denied, and the writ of mandamus 
was directed to issue. 





Argument. 


It should be stated, for the information of the Court, 
that one of the first acts of the Superintendent of Insur¬ 
ance, after being inducted into office, was to classify the 
different forms of licenses in his Ruling No. i, to conform 
to the classes indicated by the Code and to correspond, also, 
with the usual methods of conducting the insurance busi¬ 
ness. Not counting licenses to companies, the classes were 
divided into licenses as follows on January 30, 1902: 

Principal, or Policy-writing Agents’ License. In this 
form the ruling states “Under this form of license an un¬ 
limited number of companies may be represented by an 
agent; and power is granted to the licensee to appoint so¬ 
licitors for each company he represents.” 

Brokers’ “General Insurance License.” “This license 
carries with it all the privileges granted a Principal, or 
Policy-writing Agent, except that the licensee can not issue 
policies nor appoint solicitors. A broker represents no 
company, but places the business he controls wherever he 
elects in companies that are licensed to do business in the 
District of Columbia.” 

Solicitor’s License. 

Industrial Solicitor’s License. 

Licenses have been issued from the date mentioned until 
the present time under these classes with the general sanc¬ 
tion of the companies, agents, brokers and solicitors, and 
they have generally been recognized as the proper classifi¬ 
cation. 
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Assignment of Error. 

The Court below erred— 

In awarding judgment against the respondent, the ap¬ 
pellant here, and in directing the writ of mandamus to 
issue. 

Argument. 

I. 

Must an agent’s license issue to any one applying for it? 

Section 654 of the Code mentions agents, brokers and 
solicitors as if they represented different lines of work, as 
they in fact do. If they did not, there would be no neces¬ 
sity for mentioning but one class. Section 650 requires 

that the companies shall, through their local agents or rep¬ 
resentatives, furnish statements, etc. 

An insurance agent has the power to bind his company, 
accept risks, settle terms of insurance and carry them into 
effect. 16 Am. & Eng. Enc., 908. A broker has no such 
power, but is usually the agent of the insured. 16 Id., 909. 
A solicitor is one who procures and transmits business to the 
company. 16 Id., 915. 

Under Section 655 agents may appoint solicitors. No 
such power is given to brokers. 

The right of the appellees here depend upon their right 
to demand and have a license at the time they tendered the 
fee therefor and demanded it. If they were thus entitled 
to demand and have a license, as insurance agents, the judg¬ 
ment below is right. If not so entitled then the judgment 












5 


is wrong; and by a familiar rule, is none the less so, even 
if the superintendent gave a wrong or untenable reason for 
refusing the license. 

And if this right to a license depended, at all, upon their 
being what the license, if issued, would say they were, viz., 
insurance agents, then the judgment below was wrong, for 
it does not appear that they were such agents. 

The record shows that, at this time, the agency of the 
appellees, for The Firemen’s Insurance Company had ter¬ 
minated. It is true that the petition avers that they “had, 
for some years past represented among other companies, 
The Firemen’s Insurance Company,” but it is quite imma¬ 
terial what they were, previous to this time; and this is no 
averment that they were still such agents, of such other 
companies. The averment tenders an immaterial issue; 
and its admission or denial can not therefore affect any 
right of either party. The Court, therefore, and very prop¬ 
erly, all the way through its opinion, treated the case as if 
the appellees were not then, in fact, agents for any one, and 
as this is the basis of its judgment, the case should be so 
treated by this Court. What the real fact is, as to such 
agency for other persons, at that time does not appear, and 
therefore can afford no basis for any right of appellees. 

At the outset, attention is called to the fact that substan¬ 
tially, the sole and only purpose of every insurance law, or 
insurance department, Federal or State, is the protection 
of policyholders and those who would become such. The 
pathway of the earlier years of insurance was strewn with 
the wrecks of insurance companies, resulting in ruin or 
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great loss to many hundred thousands of confiding, igno¬ 
rant policyholders, and their beneficiaries. This condition 
called loudly for this legislation, and the present changed 
conditions, so much for the better, abundantly demonstrates 
its wisdom. The statute we shall consider here, is one of 
that class, and by familiar rules must be so construed as to 
best subserve this end and purpose. 

The case is presented on demurrer to the respondent's 
answer. In such case, the question is not so much whether 
the answer itself makes a defense, as it is whether, in view 
of the allegations of the petition, that are admitted by the 
answer, and in view of the allegations of the answer ad¬ 
mitted by the demurrer, the plaintiff below was entitled to 
relief. For, in this case, if the plaintiff below were not 
thus entitled, the judgment is wrong and should be re¬ 
versed. 

One of the principal errors in to which, it is believed, the 
Court below fell, and which is the source of others, is the 
holding that it was immaterial whether the appellees were, 
or were not, agents for any one, at the time they demanded 
the license. That is, that it was the imperative duty of the 
Superintendent to issue to them a license “as insurance 
agents” when they were not such agents, while the respon¬ 
dent, appellant, claims that he was not bound to issue such 
license to one who was not the agent, which the license, if 
issued, would declare and hold him out to be. Which one 
of these claims is correct, depends, first, upon the meaning 
of the section providing for such licenses; read in the light 
of the purpose and object before referred to; or if that be 
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not certain, then, upon the general principles, applicable to 
such a case. 

Upon this point the learned judge below seems to have 
supposed that, as in so many other cases, this was a case 
where any one could enter into any business, hold himself 
out as engaged in that business, and if a license is required, 
could have it, as of course, and then wait for employment. 

Here, it may be well—and it is also due to the Court be¬ 
low—briefly and generally to consider the class of cases as 
to which his view of the Court would be the correct one. 
In cases under an excise or other revenue law, the license is 
part of the means for raising and collecting revenue, and 
relates to a business or call, in which any one may engage 
at will; and requiring no special qualifications for those who 
engage in it, and one which it has not been found necessary 
to regulate or control by law, the license generally issues 
much as of course on payment of the prescribed tax or fee. 
In such a case all are invited and all may come. 

But where the license is not for revenue, but is, as in this 
case, part of the means of regulating and controlling a- busi¬ 
ness or calling, or those who engage therein, it is believed 
that such license is never ordered without authority some¬ 
where to inquire as to fitness and qualification, and for the 
exercise of some judgment and discretion, as to whom, and 
upon what conditions it will issue, unless, indeed, these are 
provided for in the act which prescribes the license. If 
there are any such cases, they are rare and of a peculiar na¬ 
ture. The very purpose of the license, not being for reve¬ 
nue, is the selection of suitable and fit persons, and some¬ 
times to restrict their number, and no statute with this pur- 
pose ever says or intends that no selection or inquiry shall 
be made. Sometimes the act itself determines the qualifi¬ 
cation. And when this is done, no other conditions are re- 
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quired. This is done in Section 648 of the act here con¬ 
sidered, which provides for licenses to insurance compa¬ 
nies, and accepts the certificate of the proper officers of the 
home State, as sufficient evidence of fitness. But as a gen¬ 
eral, if not a universal rule, when a license is part of the 
means for regulating a business or calling, and the statute 
does not itself prescribe the conditions upon which it shall 
issue, it is never ordered peremptorily or without the right, 
and therefore the duty, of some one to pass upon the fitness 
of the applicant, and the propriety of the license. This is 
believed to be indisputable. 

And even in cases of license for revenue, if it relates 
to a business or calling which requires certain qualifications 
or evidence of fitness; or to a business which is regulated 
by law, as to the qualifications of those engaged in it, the 
license confers no authority to engage in that business 
without complying with such regulations and require¬ 
ments. 

Thus, a revenue law sometimes requires a license for a 
particular business, and the payment of the fee or tax 
therefor. But such license is never held to authorize the 
licensee to practice, e. g., as a lawyer, doctor, engineer, pilot, 
etc., etc., who is not such, or to engage in practice without 
complying with the regulations for such business, and just 
as if no such license had been issued. Indeed, such license 
never authorizes the holder to practice the calling, to which 
it relates, except upon compliance with existing require¬ 
ments with reference thereto. 

This was held in the “License Cases,” 5 Wall., 462, not 
merely as to those dealing in intoxicating liquors, but gener¬ 
ally and upon principle. Indeed, it would seem to need no 
authority. 

In all this we are speaking of cases where the statute 
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has not expressly or by necessary implication, made the is¬ 
suance of the license mandatory upon the officer. And in 
such cases, this is submitted as a safe proposition, namely: 

In cases where the license is for revenue, and no condi¬ 
tions are prescribed, its issuance is generally mandatory 
upon the officer. 

Where the license is not for revenue but is part of the 
means of regulating or controlling a business, or the con¬ 
duct or method of those engaged in it, the very purpose of 
the license requires, and the law intends the selection of fit 
persons, and the exercise of judgment and discretion, as to 
the persons and their number, to whom it should issue. 

The difference is manifest from the different purposes of 
the two acts. One is for revenue, and offers the license to 
all who will take and pay for it. The purpose of the other 
is regulation and control; and to this end, the selection of 
fit persons; and sometimes to restrict their number. This 
very purpose would be, by indiscriminate licenses, defeated; 
and an act which requires a license for discrimination can 
not import an indiscriminate issue of licenses. 

What is believed to be the error of the Court below, was 
in extending the law applicable to licenses for revenue to 
those intended for regulation and control. 

Section 654, subchapter five of the District Code is the 
only one providing for such license. So far as is material 
here this is as follows: 

“No person, firm or corporation shall act as agent 
for any insurance company or association, or act as 
insurance broker or agent . . . without first having 
obtained a license as an insurance agent or broker, from 
the Superintendent of Insurance for the District. Every 
such license shall have printed conspicuously upon its 
face, the words ‘General Insurance License’ and for 
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which license the sum of fifty dollars shall be paid annu¬ 
ally in the month of March, to the collector of taxes of 
said District. All licenses for insurance companies, 
their agents or solicitors . . . shall date from the first 
of the month in which application is made, and expire 
on the thirtieth day of April following, and payment 
shall be made in proportion, . . . Provided that licenses 
to firms, corporations or associations shall be held to 
extend only to the bona fide copartners, not exceeding 
two in one firm, and to the secretary and one assistant 
secretary of each corporation or association so licensed; 
any one of whom may be held and dealt with on behalf 
of such firm, corporation or association for any viola- 

• tions of the provisions thereof.” 

And this is to be read in connection with Section 645 of 
that subchapter, which provides that: 

“Said superintendent shall have supervision of all 
matters, pertaining to insurance companies and bene¬ 
ficial orders and associations, subject only to the super¬ 
vision of the Commissioners.” 

And Section 646, which provides that: 

“It shall be the duty of said superintendent to see 
that all laws of the United States relating to insurance 
or insurance companies, benefit orders and associations, 
doing business in the District are faithfully executed.” 

A little careful examination of the language is sometimes 
necessary, even where, without that examination, the mean¬ 
ing is plain and certain. Such examination of the language 
of this section is invited. 

The only direction or even authority of the superintendent 
to issue licenses is the implication arising from the direction 
that no person shall act as insurance agents without it. 
Doubtless this is sufficient for all that the section requires. 





But it is not sufficient for anything more than is thus 
required. If the section contemplates the licensing, “as an 
insurance agent” one who is not an insurance agent, it is the 
duty of the superintendent, as far as this question is con¬ 
cerned, to issue the license. This is the only question in 
this branch of the case. 

Observe, that the license, and the only one provided for 
is one “as an insurance agent.” This is, of course,, tanta¬ 
mount to the official statement that the licensee is an insur¬ 
ance agent. It presents him to the world and holds him out, 
as such agent, armed with the official certificate that he is 
such agent; and as such official licenses are in effect certifi¬ 
cates of fitness they present him not only as an agent, but as 
a fit and suitable one. The sole object of this painstaking 
description of the licensee as “an insurance agent” and of 
having it “printed conspicuously upon its face” that thi£ is 
a “General Insurance License” is to inform the public that 
the holder is not only an authorized agent, but also one, with 
whom, in the opinion of the insurance department, the public 
may safely deal. 

Does it need argument to show that the law which re¬ 
quires this official statement, did not intend that it should 
be given to one, as to whom, the statement would be un¬ 
true? Is argument needed to show that the law was not 
intended to direct this officer to officially certify to an un¬ 
truth ? And that, too, where the only effect of such untrue 
certificate would be to facilitate the practice of the very 
frauds and abuses which it was the sole purpose of the 
law to prevent? Without an untruth plainly calculated to 
deceive, this license can not issue to one who is not then an 
insurance agent; and, as it is, at least, a permissible con¬ 
struction that the license was intended for only those whom 
it describes, the question is presented, which construction 
shall be adopted—the one which makes the license tell the 
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truth, or the other ? It is the Court which must decide. 

Then take another portion of the same section. It is 
there provided that the licenses there contemplated shall ex¬ 
tend to but two members of a firm, and a secretary and one 
assistant secretary of 'a corporation or association, “any 
one of whom may be held and dealt with on behalf of such 
firm, corporation or association for any violation of the 
provisions hereof.” 

It is important to notice that this language is in the pres¬ 
ent tense. That is, it speaks of the time when the license 
issues, and says that any one of these licensees may then — 
and of course, thereafter—be held and dealt with. This 
could not possibly be true of one who was not an agent for 
any one; and here, too, the section is in the present tense, 
speaking of the same class of persons with which.it began, 
namely, agents. 

“No person, firm, or corporation shall act as agent 
for any insurance company, or association, or act as 
insurance broker or agent for procuring or placing in¬ 
surance for commission, compensation, gain or profit, 
without first having obtained a license as an insurance 
agent, or broker.” 

One may be an insurance agent or broker without any li¬ 
cense, but he can not act as such . And it is just those per¬ 
sonsfor zvhom this section provides a license, and no 
others. And it is just these and no others, of which the 
portions above quoted speaks. 

In a section intended solely for the regulation and con¬ 
trol of insurance agents, and which has provided for their 
being licensed, and that no person shall act as such agent 
without this license, it is impossible to suppose that Con¬ 
gress did the idle and vain thing of providing, also, that any 
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person who was not such agent might be licensed as such, 
or it so blundered in its phraseology as to have inadvert¬ 
ently done this. 

That no person can be an agent, insurance or otherwise, 
without a principal and an employment as agent; and that 
the issuance of this license does not make the licensee an 
agent, are propositions axiomatic. So that the question is 
whether the superintendent is bound to issue a license as an 
insurance agent, to one who is not such agent. As the 
section does not expressly require this, the question is one 
of construction. 

As a matter of construction, it is again pointed out that 
this section is a portion of one of those highly remedial 
laws, referred to in the earlier portion of this brief, de¬ 
signed to protect the public from the wiles and practices 
of the class referred to, and which must receive such a 
liberal construction as will best subserve this purpose. What 
then could be the possible purpose in providing for licensing 
one who is not an insurance agent, and who may never be¬ 
come such? If one is employed as an agent by an insur¬ 
ance company, the great interest which the company has in 
his honesty and fitness may be accepted by the law as a 
sufficient test and guarantee, and he well may, on that 
alone, be licensed here. But what is the assurance in case 
of one not so employed, and if, as is claimed here, the su¬ 
perintendent can make no inquiry, or exercise any judg¬ 
ment ? 

The sole purpose of this section is the supervision and 

control of insurance agents, their practices and methods, 

* 

and by a familiar rule, it must be construed, when possible, 
so as to make it apply to those for whom it was intended, 
and to no others. 

The most of the business which this act so carefully regu¬ 
lates is done by these agents, and Section 645 gives the 
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superintendent supervision of them; and Section 646 makes 
*it his duty to see that they faithfully observe the law. It 
is, then, of the first importance that he have the means of 
knowing who they are. If he licenses only those who are 
such agents, he has the means for this knowledge. Other¬ 
wise, he may know whom he has licensed, but not what ones 
of them are agents. Was this intended? If so, for what 
purpose? Did Congress actually intend to thus deprive the 
superintendent of one of the most effectual means of ex- 
- ercising this supervision, and of enforcing the observance 
of the law? If not, then it has not so done, for the section 
certainly does not necessarily imply this. 

When Congress has provided that no one shall act as in¬ 
surance agent without a license as such, and has provided, 
inferentially, at least, for its issuance, it has effectually put 
up the bars and done all that is required in that direction. 
In a section designed for the regulation of insurance agents, 
their business and methods, it is submitted that this is no 
semblance of warrant for saying that ^ the provision for 
license extends any further. Why should Congress after 
that proceed to authorize the licensing also of all others who 
were not agents ? Cuibono ? 

It was, in every sense, appropriate that Congress should 
specify in the license that it is issued to the licensee “as an 
insurance agent,” and require it to “have printed conspicu¬ 
ously upon its face” the fact that it is a “General Insurance 
License,” thus certifying to the public not only that the 
holder was, in fact, such agent who had some insurance com¬ 
pany behind him, responsible for his acts; but also that, so 
far as the Insurance Department could see to it, he was a 
suitable and fit person, with whom the public might deal, as 
such agent. This is the clear effect of such statements in 
the license, and is indeed, one of the main purposes. Con¬ 
gress must have been fully aware that this would be taken 
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as its meaning. And to say that Congress intended that 
this license containing this official statement of agency and 
fitness, and a company responsible for the acts of the agent, 
to be issued to one who was not an agent, one who had no 
principal behind him, and to one, as to whose honesty or 
fitness the Insurance Department was not permitted to even 
inquire, is to impute to that body an intent to deceive the 
very persons who it was ostensibly trying to protect; and 
this by a mere construction of a section which certainly does 
not require this. This, of itself, is quite conclusive of the 
whole matter. 

As already said, the fact that a responsible insurance com¬ 
pany, with due regard for its own interest, has selected and 
employed one whose acts and doings are of such vital im¬ 
portance to it, may well be taken, in the first instance, as a 
sufficient guarantee of his fitness, and a sufficient warrant 
for sending him out to the public, armed with this official 
certificate of good character; and therefore, the superinten¬ 
dent is not required to make any further examination. But 
if he is not such agent, then it is submitted that it is simply 
impossible to suppose that, in a section to regulate insurance 
agents and their conduct, Congress intended by an impera¬ 
tive direction to the officer to give this certificate to any one 
who asks and will pay for it, and at the same time to deprive 
the officer of all power and means to know whether it is true 
or false. Again Cai bonof 

It is no answer to all this and similar points made, to say 
that, in this particular case, the agents are all right, and that 
no objection is made on account of their want of fitness. We 
are here discussing the meaning of the section in the abstract. 
What it permits to one person, it permits to all, and the 
whole claim of the plaintiffs is that no discretion or inquiry 
as to fitness is permitted. So that, if these plaintiffs, not 
being agents, can be licensed, so can any other person; and 
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we are inquiring whether this is the intention and meaning 
of the law. 

Now when the purpose of this license is to give assurance 
and confidence to the public, that the licensee is, in fact, an 
insurance agent, and a suitable one, can we impute to Con¬ 
gress the design to imperatively command this official to 
certify to all this in favor of any one who will buy it, 
although one of its most important statements is known to 
be untrue, and as to the other, he has neither means of 
knowledge or belief, and as to which he is not permitted to 
even inquire? 

There is no important concern in life in which so many 
persons engage, with so little knowledge and with such blind 
confiding trust in others, as is the matter of insurance. To 
a very great extent, it is because of this that these laws are 
enacted. 

Now in such a matter, the difference between dealing with 
one who is in fact what this license says he is, and dealing 
with an unscrupulous free lance, with no one responsible for 
him, is great. It is not possible to suppose that the law was 
intended to compel the officer to give this certificate when¬ 
ever asked for. 

What necessity is there for, or what purpose is subserved 
by the licensing as insurance agents persons who are not such 
agents? Surely, there are enough who are such agents, or 
can become such, to do all the business; and to give this cer¬ 
tificate to one who is not an insurance agent, one who has no 
insurance company responsible for his acts, and whose 
selection and employment would be a guaranty of fitness, is 
to pervert the whole purpose of the section, which is the 
protection of those who deal with the agents. It is even 
worse than this, for it invites and induces a confidence which 
otherwise might not have been reposed. 

To say that one who is not an insurance agent may be 
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licensed as such, is to say that every one who applies and 
will pay for it, may be licensed. When this is coupled— 
as it is here—with the claim that the license is imperative, 
with no discretion and inquiry on the part of the officer, 
this is to say that every one who asks and will pay for it, 
must be licensed as an insurance agent, what then is the 
purpose or the good of any license at all? And what fur¬ 
ther use have we for this section? The only purpose of 
this section would be then as a revenue law; and something 
of this will be said in another connection. Here it may be 
said that this section is, in no sense, a revenue law. Its 
purpose is the regulation of insurance agents, their practice 
and methods; and the license is not for revenue, but for the 
purpose of selecting and holding out to the public suitable 
persons, with whom, those seeking insurance, may deal, 
with the assurance that, so far as the law can see, they are 
suitable and fit persons to be thus dealt with. And it would 
seem that this section must be so construed as to best sub¬ 
serve this purpose. Will this be done by holding that this 
certificate is a mere marketable commodity, sold to any 
one who will pay for it? No greater fraud could well be 
practiced upon the people than would be the selling of those 
certificates to every one who would buy, and without regard 
to the truth or untruth of the statements. A law to prevent 
fraud, and to protect the people from its practice, has not 
authorized or commanded this. 

II. 

Is the statute peremptory or permissive within the rule 
that the petitioner must have a clear legal right to the action 
sought, and a clear legal duty is cast on the respondent to 
perform the action asked in order to justify the issuance of 
the writ? 
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This brings us to the question whether mandamus will 
lie in such a case as this. This depends upon the further 
question whether this section is mandatory to the superin¬ 
tendent to issue a license as insurance agent, to any one who 
asks and will pay for it. 

And here the law is as if it had been written in obedi¬ 
ence to the Biblical command to “write the vision, and 
make it plain upon tables that he may run that readeth it,” 
for it is very plain. 

Mandamus will lie only to enforce a clear legal right of 
the applicant And this clear legal right can exist only 
where there is a clear legal duty of an officer to do the 
required act. 

This is the uniform, universal statement of the law, and 
contains the gist of the whole matter. 

Some difficulty may at times be experienced in deciding 
whether a statute is mandatory or permissive or directory 
only. And this is the only question, for unless the obliga¬ 
tion is certainly imperative, the law is as stated above, and 
mandamus will not lie. 

This clear legal right of the applicant and the clear legal 
duty of the officer are all that is required. But both these 
are absolutely essential. So that, in this case, if the right 
of the relators, not being insurance agents, to have this 
license, is not clear, if the language of the section leaves it 
doubtful, or when read in the light of the whole act, its 
object and purpose, it is doubtful whether it was intended 
that a license as an insurance agent should issue to one who 
was not such agent, the writ will not issue. And, equally, 
if in view of the whole act, its purpose and object, it is 
doubtful whether it was intended to compel the officer to 
issue the license to every one who wants and will pay for 
it, irrespective of fitness, then mandamus will not lie. 
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No better argument can be made in this case than by 
quoting the settled law from standard authorities. In 
High on Ex. Rem. (3d ed.), Section 32, it is said: 

“And to warrant a court in granting the writ against 
a public officer such a state of facts must be presented 
as to show that the relator has a clear right to the per¬ 
formance of the duty demanded, and that a corre¬ 
sponding duty rests upon the officer to perform that 
particular thing. And when substantial doubt exists 
as to the duty (sic.) (of an officer?) whose perform¬ 
ance it is sought to coerce, or as to the right or power 
of the officer to perform such duty, the relief will be 
withheld.” (And see authorities cited.) 

In Ex parte\ Rowland, 104 U. S., 604, it is said on page 
612: 


“It is also settled that more can not be required of a 
public official by mandamus than the law has made it 
his duty to do. The object of the writ is to enforce 
the performance of an existing duty, not to create a 
new one.” 

I11 International Contracting Co. vs. Lamont, 155 U. S., 
303, it is said on page 308: 

“Moreover, the obligation must be both peremptory 
and plainly defined. The law must not only authorize 
the act, but it must require the act to be done . . . 
and the duty must be clear and indisputable. Knox 
County Commissioners vs. Aspinwall, 24 How., 376.” 

And in High on Ex. Rem., Section 24, it is said: 

“Stated in general terms, the principle is that man¬ 
damus will lie to compel the performance of duties 
purely ministerial in their nature, and so clear and 
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specific that no element of discretion is left in their 
performance.” 

The question is whether the clear legal right of the re¬ 
lators and the clear imperative duty which are here claimed, 
are given and imposed by the section under consideration. 

And in this connection, also, it is important to observe 
that this section nowhere expressly commands or authorizes 
the issue of any license by the superintendent. By implica¬ 
tion, it doubtless does require the issue by him of the licenses 
to the persons and upon the conditions contemplated by the 
section, and the fact is alluded to here, not to show that he 
is not required to issue any license, but because of the ex¬ 
treme improbability, so great as to make the claim inad¬ 
missible, that Congress, while intending an imperative com¬ 
mand, such .as this would be, left it to be gathered as a mere 
inference from language which so little imported this; and 
because we substantially know that had Congress actually 
intended such imperative command to issue such license 
without regard to fitness or qualification, it would have said 
so. When laws are enacted the intention and the effort are 
to make their meaning plain and certain, and not ambigu¬ 
ous or doubtful; and it is simply impossible to say that Con¬ 
gress, intending an imperative order to issue these licenses to 
every applicant, undertook to express that intention by the 
language used in this section; or that it could have supposed 
that it had done so. Contrast this with Section 648 of the 
same act, upon the same subject of licenses, which provides 
that no insurance company shall do business in the District 
without a license; and then says: “And the Superinten¬ 
dent of Insurance shall issue such license to any such in¬ 
surance company or association whenever it shall have com¬ 
plied with the provisions of section six hundred and forty- 
six, of this subchapter, subject, however, to the provisions 
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of section six hundred and fifty-four, and section six hun¬ 
dred and fifty-five thereof/’ 

Here is an imperative direction, in the same act, upon the 
same general subject, and as a part of the same regulation 
of the same business, as that referred to in Section 654; and 
it is so highly improbable as to make it inadmissible that 
Congress intended to express the same intention in language 
so essentially different and so susceptible of different mean¬ 
ings. By familiar rules of construction such difference in 
language in the same act implies the intention of a different 
meaning. 

I stop here to observe that this imperative order does not 
in the least militate against what will be claimed later, 
namely, that in all such acts as this, intended not for reve¬ 
nue but to regulate and control a business, and to prevent 
frauds and abuses, the authority to license a business im¬ 
plies somewhere, unless otherwise expressed, a discretion 
and the power and duty to judge whether and when it should 
issue. For here, this discretion has been reposed and ex¬ 
ercised by the officers of the home State of the company, 
and their certificate is accepted here as sufficient warrant 
for a license to do business here (see latter part of Section 
646). 

So much for the language of this section. Upon princi¬ 
ple we shall be forced to the same conclusion. 

That this act, including the section we have been con¬ 
sidering, is not a revenue act, but is for the regulation and 
control of the business of insurance, and the conduct and 
methods of those engaged in it, is believed to be indisputa¬ 
ble. That it does not either expressly or by necessary im¬ 
plication make the issuance of licenses as insurance agents 
mandatory upon the officer, is equally certain. And when 
it is thus left uncertain, is there any law which controls it, 
and if so, what is the law ? 
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Our answer is this: The purpose of such a license is the 
selection, as far as is practicable, of fit persons to act as 
agents; the holding them out to the public as persons with 
whom, as far as the Department of Insurance can see to it, 
they may safely deal; that they have the further sanction of 
having been selected as fit persons by a company, such as the 
Insurance Department is willing to license here, and which 
is responsible for the acts of the agents; informing the pub¬ 
lic as to who are such authorized agents; enabling the super¬ 
intendent at all times, to know who are such agents, thus 
enabling him to have that supervision and control of them, 
which the act contemplates; and enables him to see to it that 
they faithfully observe the law. All this requires and im¬ 
plies the exercise of judgment and discretion. Every one 
of these purposes would be subverted by an indiscriminate 
issue of licenses to agents. As before said, where an agent 
is employed as such this may be and is taken as a sufficient 
license of this judgment, and sufficient evidence of fitness, 
and the officer need proceed no further. But where one is 
not so selected and employed, then if under this section the 
superintendent is even authorized to license him at all, it is 
he who must exercise this judgment. 

Our further answer is that where the license is not for 
revenue, but is a means for the regulation or control of a 
business, or of the conduct of those engaged in it, then 
unless the act itself is expressly mandatory or prescribes 
the qualifications or conditions upon which it may issue, 
there is always a discretion with which courts are reluctant 
to interfere. Thus in Spelling on Exy. Relief, Section 
1476, it is said: 

“Courts are very reluctant to interfere with the 
power vested in municipal bodies and officers to grant 
or refuse licenses and permits, and will not do so ex¬ 
cept in a clear case of abuse.” 


/ 
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And in Section 1425: 

“Whether such duty be ministerial or judicial de¬ 
pends greatly upon the wording of the statute imposing 
it. But such courts will be allowed reasonable discre¬ 
tionary power to grant or refuse, unless a contrary in¬ 
tent of the legislature clearly appears ” 

And in 25 Cyc., 622 : 

“The power vested in the officer, or public body, to 
grant licenses, unless mandatory in terms, carries with 
it the right to exercise a reasonable discretion.” 

In the case of the People vs. Grant, 126 N. Y., 473, the 
law, like this one, provided that no person should engage in 
certain business (auctioneers) without a license from the 
Mayor, and the Mayor was authorized to grant such license. 
And it will be observed that even the authority to grant such 
licenses is more than is expressly conferred by the section 
here considered. But it was held to be not mandatory upon 
but discretionary with the Mayor to grant or refuse such 
license, as he thought might best subserve the purpose of 
the act. That purpose was precisely like that of the law 
here considered, namely, the regulation of a business, and 
the prevention of frauds and abuses in its management. It 
is said on page 481: 

“A power to grant a privilege to one is inconsistent 
with the possession on the part of another of an abso¬ 
lute right to exercise such privilege. The require¬ 
ment that a person must secure leave from some one to 
entitle him to exercise a right carries with it, by natu¬ 
ral implication, the discretion on the part of the other, 
to refuse to grant it, if in his judgment it is improper 
or unwise to give the required consent.” 


i 
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In the People vs. Thatcher, 49 N. Y., 349 (42 Hun.), 
the city charter required that places of amusement be li¬ 
censed by the Mayor, under such restrictions as the com¬ 
mon council should by ordinance declare, and that body 
enacted that “the Mayor may issue licenses for the keeping, 
having, and performing of the entertainments above enu¬ 
merated,” on payment of a fee not exceeding twenty-five 
dollars (p. 351). 

Here, too, it was expressly provided that the officer may 
issue the license; and even this comes nearer to being man¬ 
datory than does the section we consider in this case. But 
the court held it to be discretionary with the Mayor to grant 
or refuse such license. The opinion is too long to be quoted 
here, but it is hoped that the Court will read it. 

In that case, as in some of the others, the construction 
and holding are very properly made to depend greatly upon 
the purpose of the act, in requiring such license, as for the 
purpose of regulating a business and preventing abuses from 
its unrestricted exercise; and in view of the fact that indis¬ 
criminate licenses would necessarily nullify the purpose of 
the act and would, as far as regulation is concerned, have no 
more effect than no licenses at all. This is a most impor¬ 
tant consideration. 

Even if there were no authorities upon the subject, still in 
an act, the sole purpose of which is the regulation of a busi¬ 
ness and of the methods of those engaged in it, and which 
to this end, and as part of the means or such regulation, 
provides that no person shall engage in such business with¬ 
out a license from a certain officer, it is simply impossible 
for a court to hold that this is an imperative command to 
the officer to issue license to every one who will pay for it. 
The objection to this is two-fold. First, the measure im¬ 
ports no such thing; and, second, such construction would 
subvert the very purpose. As to the regulation intended, 
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the effect would be the same as if no license were issued at 
all, except that such indiscriminate license would be worse 
than none, as this effect would be to deceive. Until some 
court distinctly holds this, and it has never been done, law¬ 
yers must be permitted to think the law is the other way. 

In People vs. New York, 7 How. Pr., 81, it is said on- 
page 84: 

“When the legislature means that every applicant 
shall have a license, they say so. Thus in the case of 
pedlers of foreign goods it is made expressly the duty 
of the proper officer to grant the license to every such 
applicant.” 

In Carter Harrison vs. the People, 101 Ill. App. Rep., 
224, it is said in the syllabus, that 

“Under an ordinance providing that the Mayor of 
Chicago is authorized to issue a license to keep a bowl¬ 
ing alley, a peremptory mandamus will not be issued 
to compel him to do so.” 

And on page 227: 

“We are also of the opinion that the Mayor has a 
discretion as to whether he will issue such license.” 

This again is the assertion of the familiar rule that in 
matters of police regulation the issuance of licenses is not 
mandatory unless so clearly expressed. 

To the same effect in International Contracting Company 
vs. Lamont, 155 U. S., 303, where it is said on page 308, 
speaking of when mandamus will lie: 

“Moreover, the obligation must be peremptory and 
plainly defined. The law must not only authorize the 
act (Commonwealth vs. Voutwell, 13 Wall., 526), but 
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ft must require the act to be done . . . and the duty 
must be clear and indisputable.” 

See Knox County Commissioners vs. Aspinwall,. 

24 How., 676. 

Thus again, unless the duty is clearly and certainly man¬ 
datory mandamus will not lie. 

In stating the true doctrine it is said in City of St. Paul 
vs. Troyer, 3 Minn., 291, on page 295, that 

“The power to regulate and license necessarily in¬ 
volves the power to refuse license.” 

In People ex rel. vs. Worster, 14 N. Y. App. Div., 556, 
it is said, page 559, that certain sections of an ordinance 
provide 

“That the persons and classes of persons herein 
mentioned are required to be licensed.” 

This is the same in effect as the section in our statute. 
But the New York ordinance goes further and adds “and 
licenses shall be granted to them by the Mayor to carry on 
their respective trade or occupation.” The next section 
is that “the licenses required to be granted by the foregoing 
section shall be isshed by the city clerk and signed by the 
Mayor.” 

A glance at these sections will show how much nearer 
they come to being mandatory and to denying all discre¬ 
tion, than does the section of our law. And yet the Court 
held that this did not deprive the officer of his discretion. 
The Court says, page 560: 

“Unless the provision of these two last-mentioned 
sections plainly require a construction which denies to 
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the Mayor the power to exercise any judgment on the 
, subject, when an application is made to him within 
these two. provisions for a license, such effect should 
not be treated as intended by the Common Council, or 
as consistent with the purpose of such provisions , . . 
The nature of the provision that the person or classes 
of persons referred to in the ordinance are required to 
be licensed, fairly means that licenses are essential to 
enable or permit them to pursue the occupation and in • 
institute and conduct these places of amusement and 
entertainment specified in the ordinance. And the fur¬ 
ther provision that licenses shall be granted to such 
person or classes of persons by the Mayor for such pur¬ 
poses fairly and reasonable imports that the power is 
vested in the Mayor to grant licenses, and that they 
shall be granted by him only. In terms, therefore, the 
provisions are not imperative . . . While the Mayor 
may be permitted to exercise his judgment his discre¬ 
tion is not unqualified. A denial of an application for 
a license may be such as to constitute an abuse of 
power. 

“It is now quite well settled by authority that public 
policy requires that power not imperative in terms, 
vested in the chief magistrate of a city, to grant li¬ 
censes should be deemed discretionary.” 

This division is based mainly upon the consideration that 
while the terms of the ordinance might be considered man¬ 
datory, yet the nature of the business to be licensed was 
such that indiscriminate licenses would defeat the very pur¬ 
pose of the ordinance. And equally so it would in the case 
at bar. For as a matter of regulation, which is the sole 
purpose of the section, indiscriminate licenses would be the 
same as none at all. 

The most that can be said of the section under considera¬ 
tion is that in form it is permissive only to the superinten¬ 
dent to issue these licenses. Even this can be said only as 
an inference, but it doubtless is so. It certainly is not man- 
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datory in form. Then, treating it as permissive in form, 
we recognize that such statutes are sometimes mandatory in 
effect. Now the settled law upon this subject is stated by 
Mr. Justice Story in Minor vs. Mechanics, i Pet., 44, where 
it is said, page 63: 


“The argument of the defendant is that ‘may’ in this 
section means ‘must.’ And reliance is placed upon a 
well-known rule in the construction of public statutes 
where the word ‘may’ is often construed as imperative 
without question. Such a construction is proper in all 
cases where the legislature means to impose a positive, 
absolute duty and not merely to give a discretionary 
power. But no general rule can be laid down upon 
this subject further than that that exposition ought to 
be adopted in this as in other cases, which carries into 
effect the true intent and object of the legislature in 
the enactment. The ordinary meaning of the language 
must be presumed to be intended unless it would mani¬ 
festly defeat the object of the provision.” 


“Now we can not say that there is any leading ob¬ 
ject in this charter which will be defeated by construing 
the word ‘may’ in its common sense as importing a 
power merely.” 

In Southerland on Statutory Construction, Section 460, 
page 594, it is said, after quoting the above from Story: 

“The words in a statute ‘it shall be lawful’ of them¬ 
selves merely make that legal and possible which there 
would otherwise be no right or authority to do. Their 
natural meaning is permissive and enabling only. But 
there may be circumstances which may couple the 
power with a duty to exercise it. It lies upon those 
who call for the exercise of the power to show that 
there is an obligation to comply .” 
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Then the author quotes from the Lord Chancellor: 

“The words ‘it shall be lawful’ confer a faculty or 
power and they do not of themselves do more than con¬ 
fer a faculty or power . . . and the words ‘it shall be 
lawful’ being according to their natural meaning per¬ 
missive and enabling only, it lies on them, as it seems 
to me, who contend that an obligation exists, to exer¬ 
cise this power to show in the circumstances of the case 
something which according to the principle I have 
maintained creates this obligation.” 

Of course the same rule would apply in case any other 
words permissive only in form were used. 

Pointing in the same direction, viz., that the licenses are 
part of the regulation and their issuance a matter of discre¬ 
tion, is the fact that they are required annually. The sec¬ 
tion had already required the payment of the fee to be 
made annually, so that the only purpose of requiring that 
the license should expire annually was the latter regulation 
and control of the agent. But if they issue, as of course, 
there would be no possible benefit in their prescribed expira¬ 
tion. 

Some regard for the time and patience of the Court for¬ 
bids any further citation of authorities in support of a set¬ 
tled and established rule of law. 

But it must be always observed that it is the exercise of 
the discretion itself on the part of the officers—the power 
to hear and determine—which always forbids a mandamus; 
and that, except in a case of clear abuse of this discretion, it 
makes no difference that the officer has decided wrong. 
This needs no authority. It is the clear and necessary 
result of familiar rule. Mandamus is never used to serve 
the purpose of a writ of error, to reverse a decision. Man¬ 
damus is used to compel an officer to act, but in case of any 
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discretion it never tells him how to act. So that in this case 

i 

unless the issuance of a license as an insurance agent to 
every one who will pay for it is a merely ministerial act 
mandatory upon the superintendent, his refusal to grant it 
can not be reversed by a writ of mandamus; nor can he be 
thus coerced to decide against his own judgment. And as 
already said this is equally the case even if he has given a 
wrong or insufficient reason .for his refusal. 

A word further upon that subject may be pertinent. In 
all cases of the exercise of power by a public officer, the mat¬ 
ter concerns the public, and is for the public good; and in¬ 
volves the question of the actual legal power or duty of the 
officer. And this cannot be increased or diminished by any 
reason he may give for his action or nonaction. If it was 
not the peremptory duty of the superintendent to issue the 
license in this case, he could not make it so by any reason he 
might give or by refusing to give any. If the matter was 
at all a question of discretion or judgment he could not 
make it otherwise or enable a mandamus to issue by any 
reason he might give. Or if the relators not being insur¬ 
ance agents did not have a clear legal right to a license say¬ 
ing that they were such agents, the superintendent could not 
confer it by anything he might say. In other words, if the 
statute has not made it the imperative duty of the superin¬ 
tendent to issue those licenses to every one who will pay for 
them, then mandamus will not lie, for there is no legal duty 
which it can enforce. 

We have thus endeavored, at great and probably unneces¬ 
sary length, to show that both the language and the purpose 
of this Section 654 contemplate that the license will issue 
only to those who are insurance agents, those having for 
their fiitness a guarantee implied by their selection and em¬ 
ployment by insurance companies which has, in turn, the 
sanction of a license from the Insurance Department, an 
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agent who has behind him such a company, responsible for 
his acts, and that this is the reason why no examination as 
to the fitness of the agent is required; that the language of 
the section here considered neither expressed, imports or 
requires an imperative command to the superintendent to 
issue licenses as insurance agents indiscriminately to every 
one who will pay for them; that nothing in the section or 
the act here considered requires such a construction in order 
to effectuate its purpose; but, on the contrary, such a con¬ 
struction wiuld defeat the manifest purpose which the li¬ 
cense was intended to accomplish. That in a statute words 
permissive or enabling in form should be given their ordi¬ 
nary meaning unless something in the purpose of the statute 
or in the nature of the act to be done requires a mandatory 
construction. That where such permissive words have 
reference to licenses not for revenue but for regulating a 
business, occupation or calling, they are always taken as per¬ 
missive and not mandatory. That the power given to grant 
licenses not for revenue, but for such regulation, always im¬ 
plies a discretion, is never mandatory unless thus clearly 
expressed, and carries with it the power to refuse. That 
the direction to the officer is never mandatory if he has any 
discretion in the matter. If he has such discretion or power 
to decide, mandamus will not lie, even though his decision 
is clearly wrong. It is the discretion itself, the power to 
judge which forbids mandamus; and the writ will not issue 
to either reverse a wrong judgment or to compel the officer 
to render a right one. This is not the office of the writ. 

If we are right in our contentions that this section does 
not make it the duty of the officer to issue the license in 
every case as a merely ministerial act; or if we are right in 
any other of our contentions upon a vital point, then it is not 
important to consider whether the superintendent could 
rightfully refuse a license to the relators because of their 
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refusal to give the information called for. For if the writ 
should not issue any way, it will not, even if he was wrong 
in this. If, on the other hand, it was his duty to issue the 
license any way, and there was no discretion, then it is im¬ 
material here whether he was right or wrong. 

But in justice to the superintendent something of his 
views should be stated. He did not suppose that it was 
his duty to issue a license “as an insurance agent” to every 
one who tendered pay for it, no matter whether he was such 
agent or whether he was fit or unfit for the place. He sup¬ 
posed that the license was part of the means to enable him 
to comply with the statute and see to it that the laws relating 
to insurance in the District were “faithfully executed” by 
these agents, for the regulation of whose conduct this law 
was, in a great measure, enacted. 

His answer in this case discloses the situation. Over five 
hundred persons w r ere acting as insurance agents in the Dis¬ 
trict without a license or the payment of a fee, thus defraud¬ 
ing the District of its rightful revenue, defrauding other 
agents who had complied with the law, and defeating that 
safeguard of the public which was intended by these li¬ 
censes and the keeping these agents under this supervision 
and control, which the law had conferred upon the super¬ 
intendent. 

Just how far some insurance companies and some li¬ 
censed agents were colluding with and participating in this 
violation of the law he had no means of knowing, but it was 
his plain duty to find out and stop it if possible. 

He took this means. By rule of his department and by 
direct information, he required from each company the 
names and addresses of each person from whom applica¬ 
tion for insurance had been received during the year, and 
made the giving such information a condition precedent to 
the issue of a new license to such company or its agents. It 



is submitted that this was not unreasonable, and especially 
in view of Section 645 giving to the superintendent super¬ 
vision of all matters pertaining to insurance, insurance com¬ 
panies and agents in the District, and Section 646 making 
it his duty to see that all laws relating to insurance, etc., are 
faithfully executed. 

The principal objection to this requirement is that the 
information might incriminate the party giving it or be 
used as evidence in a prosecution against some one. 

The fact that such information might be used against 
some other person of course constitutes no objection what¬ 
ever. 

Does it come within the rule respecting the rule of self¬ 
incrimination? Under the law there are here insurance 
agents, brokers and solicitors, all of whom are authorized 
to receive and place applications for insurance, and all are 
required to be licensed as such, and no agent knows or is 
supposed to know what one of these are in fact such, or 
are, or are not licensed, and no one is bound to inquire. 
If one of these come—we will say—to the relators to plac.e 
an application for insurance, it is no part of their duty to 
inquire whether such person is duly licensed. They have 
a right as in other cases, to assume that the party is com¬ 
plying with and not violating the law, and they may right¬ 
fully, and as all do in fact, accept and use the application. 
The only case in which an agent would be liable to any 
penalty in this connection is where in violation of Section 
654 he pays some one for placing insurance with him 
knowing such person has not a license so to do. Then if 
the relators should either upon or without inquiry tell their 
company from whom they received this application, they 
would not be furnishing evidence against themselves; nor 
any more so than by handing in to the company the appli¬ 
cation thus received, nor could they upon inquiry refuse to 
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tell from whom they received the application, upon the 
ground that it might incriminate them. It is all very much 
too remote. Indeed, the giving of that' information to this 
principal when called upon is a part of their plain duty as 
agents. The company has a right to know, and sometimes 
it is very important to know, from whom application for 
insurance comes, and no agent may rightfully refuse to tell. 
The fact that the company may or may not impart this in¬ 
formation at second hand to the superintendent cuts no fig¬ 
ure whatever. 

But even if this were not so, the result would not be 
changed. The relators do not refuse to give this informa¬ 
tion to their principal, on the ground that it might criminate 
themselves, but generally because they say the company has 
no right to call for it for the use to which they assume it is 
to be put. This exemption is a personal privilege and must 
be placed, if at all, upon the ground that to tell what is 
called for might criminate the party. But this rule or re¬ 
quirement that this information be given, or a license will 
be refused, must always be understood and taken with the 
qualification that such information is reasonably obtainable. 
It cannot be taken as requiring information which the agent 
is exempted by law from giving, and in this case, if the re¬ 
lators could not give all of the information without this in¬ 
justice to themselves, we have no right to assume that it 
would have been insisted upon. But they do not put it on 
that ground at all, but simply refuse to give any informa¬ 
tion. They are not then in a position to make this objec¬ 
tion. It does not do to say that a requirement is unreason¬ 
able because under some possible circumstances the giving 
of information would or might tend to incriminate them¬ 
selves. In order to such objection it must appear that un¬ 
der existing circumstances this might be the case. 

It should be borne in mind that it is the company—the 
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principal—that calls for this information from its agent, and 
not the superintendent. It certainly is information for 
which any company has a right to call from its agent; and 
it is plain that it is refused because of the use to which it is 
supposed the company will make of it. The rule is believed 
to be universal that a party cannot refuse to state incrimi¬ 
nating facts unless the refusal is placed on that ground. 
But there is no reason to suppose that had the refusal been 
placed on the ground that such information might thus tend 
to the prejudice of the relators, it would have been insisted 
upon. It was only after repeated refusals to give any in¬ 
formation that the superintendent refused a license. And 
it is submitted that he was fully justified in so doing. 

Again, if this duty to grant licenses is not peremptory, no 
matter what reasons exist for refusing, then we submit that 
this refusal to give the information, with all that it implies, 
of wrongdoing on the part of these agents was of itself a 
sufficient reason for refusing a further license. If these 
licensed agents had been engaged in this practice, it was 
time to stop it. If they had not, the giving of the informa¬ 
tion called for could not harm them. 

% 

But, as the relators did not put this refusal upon the 
ground of possible self-incrimination, thus giving the super¬ 
intendent an opportunity to modify his request, but simply 
refused to give any information, they cannot now support 
their right to a mandamus upon this after claim of personal 
exemption. 

But this is unimportant, for as already said, if the direc¬ 
tion to him was not mandatory to issue the license in any 
case, if there was any power to refuse it upon any ground, 
then mandamus will not lie, no matter that the decision was 
wrong. The only exception is in case of a clear abuse of 
discretion, and nothing of this is claimed, but the case is put 
entirely upon the ground that there was no discretion. 
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In conclusion, it is submitted that the relators have not 
shown a clear legal right to this license, and especially, in 
that they were not the insurance agents, which the license, 
if issued, would say they were. Nor have they shown a 
clear of indisputable duty on the part of the officer to is¬ 
sue it. 

That the section referred to is not mandatory, either in 
form or from the purpose of the statutes, and not being so, 
it is permissive or enabling only. And except in case of 
abuse, nor court will by mandamus attempt to coerce the 
discretion which always exists in such cases, and which the 
law has confided to the officer and not to the court. 

That where a statute is not mandatory, it is the discre¬ 
tion, which, itself forbids a mandamus, and not the manner 
of its exercise. Even where a court will compel an officer 
to act, it will not tell him how to act. And when he has 
acted, his decision (except in abuse) is final. Mandamus 
does not perform the office of a writ of error to reverse a 
wrong decision. And it is believed that any of these are 
conclusive of this case. 

Respectfully submitted, 

EDWARD H. THOMAS, 
FRANCIS H. STEPHENS, 

Attorneys for Appellant. 
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Court ot Appeals, District ot Columbia. 

January Term, 1908. 


No. 1846. 

No. 17, Special Calendar. 


THOMAS E. DRAKE, Appeeeant, 


vs. 

UNITED STATES, Ex Ree. 
JAMES A. BATES & CO. 


Supplemental Brief for Appellant. 

Counsel desire to present to the Court a few authorities 
upon a point of law not noticed in the original brief, i % e .— 

Should not the appellee have appealed to the Commis¬ 
sioners of the District of Columbia for relief, after the re¬ 
fusal of the appellant to issue the license asked for ; and 
should nc:he Commissioners have been made parties to 
the suit ? 

By Section 645 or the Code of Law for the District of 
Columbia, in the last sentence thereof, it is provided,— 

<l Said superintendent shall have supervision of all mat¬ 
ters pertaining to insurance, insurance companies, and 
beneficial orders, subject only to the general supervision of 
the Commissioners. ” » 
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And by the last sentence of the next section,— 

“Said superintendent shall have power to make such 
rules and regulations, subject to the general supervision of 
the commissioners not inconsistent with law, as to make 
the conduct of each company in the same line of business 
conform in doing business in the District.” 

It has been the custom since the Department of Insur¬ 
ance was established, and still is, for parties who think 
themselves aggrieved by the action of the Superintendent 
to appeal to the Commissioners for redress, and occasion¬ 
ally, although rarely, the- Commissioners have reversed the 
action of the Superintendent, 

The power of supervision necessarily means the power to 
revise, confirm, revoke or modify any action or rule at the 
hands of the Superintendent, and this is the custom in 
vogue at the present time, and always has been. The 
Commissioners have not only the'power of supervision, but 
in the language of the two sections above mentioned of 
*‘general supervision.” In other words, the supervision of 
the Commissioners over the Superintendent of Insurance is 
not confined to any particular matters relating to insurance, 
but is general in its nature and covers the whole scope of 
the duties conferred by law upon the Superintendent. This 
means also, that the Commissioners of the District of 
Columbia are the parties who are ultimately responsible 
under the law for the administration of matters of insur¬ 
ance. If this be not so, then the supervision must be 
purely nominal and not substantial in its action, but when 
the statute grants to the Commissioners the power of gen¬ 
eral supervision it is presumably supervision in all proper 
and legal senses; that is, supervision as a matter of fact 
and not as mere matter of form. If the contrary be true, 
then there is iri fact no supervision at all because super¬ 
vision is merely nominal and amounts to nothing. If the 






3 


Commissioners can, then. ! -under the law, revise, confirm, 
r revoke-or modify the action of the Superintendent of In¬ 
surance, they should, have been made parties to this suit, 
and mandamus should have issued against them, as well as 
against the Superintendent of Insurance. 

In the ease of Butterworth v. U. S. 112, U. S., 50-69, 
the principle is enunciated . that mandamus will not lie to 
compel a public officer to do a particular thing, -which his 
superior has lawfully ordered him not to do. 

That principle touches this case in this respect: The 
Commissioners can, and have repeatedly, 1 exercised the 
power imposed by the two sections noted of reviewing and 
modifying the action of the Superintendent. The fact that 
they have not done so in the present case does sot affect 
the principle. 

In State v. Fond du Lac Board of * Education, 63 Wis. 
234; 23 N. W. 102, it was held that where a superintend¬ 
ent of schools is elected by the board of education and is 
under their control a . proceeding'to compel the-re-instate¬ 
ment of a suspended pupil was properly brought against the 
board rather than against-the superintendent. 

* In Marshall v. Sloan, 35 Iowa, 445, it was held that 
where a party aggrieved by the action of a board of school - 
directors has an adequate remedy by appeal to the county 
superiiitendent, and from thence to the State superintend¬ 
ent, he is not entitled to a writ of mandamus. 

In Perkins vs. Board of Directors of School District of 
West Des Moines, 56 Iowa 476, the court held that a party 
may by mandamus compel the re-instatement in the public 
schools of a pupil excluded under a ruling of the board of 
directors which is void for want of power in the board of 
directors to adopt, notwithstanding that the law provided 
there could be an appeal from any action of the board with¬ 
in thirty days to the superintendent of schools. The court 
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held that this right to appeal did not preclude him from 
maintaining an original action in the courts without appeal 
to the superintendent. This case appears to be at vari¬ 
ance with the case above noted, and it will be observed 
that the opinion in this case did not pass without a strong 
dissenting opinion from two of the justices sitting. 

In Ball v. Lappin, 3 Oregon 55, an ordinance was passed 
directing the city marshal, at the cost of the city, to pro¬ 
cure a site for a small pox hospital “the selection to be sub¬ 
ject to the approval of the Committee on Health.” One 
of the grounds for the refusal of a writ of mandamus was 
that the marshal’s selection was made “subject to the ap¬ 
proval of the Committee on Health.” 

Where a party overtaxed appealed in due form from the 
assessor to the county commissioners, who refused to enter¬ 
tain his appeal, or to make any record of their proceedings 
in the matter, and he did not appeal to the court of com¬ 
mon pleas, as he might, it was held that he was not en¬ 
titled to a mandamus. James v. Commrs of Bucks Co. 13 
Pa. St. 72. 

Respectfully submitted, 

EDWARD H. THOMAS, 
FRANCIS H. STEPHENS, 

Attorneys for plaintiff in error. 














